.E

:Eg
!
-t
-
v

a5
i
sigi

HAM
:

!

RUSSELL RENTIFAO
TOM D. ROWELL
OFFICE OF THE ATTORNEY GENERAL ALFRED . 8GoTT
AUSTIN SR, STREET
MARYVIN TREVATHAN

FARD C. YARNER, JR.
EFFIE WILBON-WALDRON

Mr, Robert ¥, Peden, Jr.
County Attorney
¥atagorda County

Bay City, Texas

Dear Sir:

Opinlon No. 0-47
Re: Couywty Hospitals

Your lettep of {Lanuasy 5, 1939, to this
department in whioh yov request an opiniom of the
following questioni has begn reaferred tc the writer
for attention. The guesbions submitted by you are:

1 Oan fistagorda County parti-

{1patg f2 the eunstruction of a pude

1g odgricedle hospival where the
title tagresp is hoia by flve or more
txustees Lor (he use and denefit of
Mavuporda Jounty, suoh hospital to bve
vpexrmced ja the mature of a publie nom-
prefit aud alaritable Rospital?

*2. I# your amswer to ‘the abdove
questlon 1s affirmative, then ean the
lounty issue defiociensy warrants to de
retired out of the Permanent Improvement
Fuhd of the County to the exteat eof
Twsnty Thousand Dollars (££0,000.,00},
T suoh purposs?®

Article 4478 of the Reviged Civil SBtatutes
of 1985, 1is as rollq-u:

*The Commissioners Court of any
aounty shall have powsr tc estadlish a
gounty hospital and to enlarge any ox-
isting hospitals for the eare and treat-

ment of persons suffering from any illness
diseass oOr iajury, ll‘diﬁ‘%gg;ﬁhc provisions



Mr. Rodert F. Peden, Jr., January 11, 1939, Page 2

of this ehapter. At iantervals of not

less tian twelve moaths, ten per ceat

of the qualified property tax paying

voters of a county may petition such

sourt to provide for the establishing

or enlargimg of a acunty bhospital, in

whidh svent said ocourt withiz the time
designated in suoh petition shall submit

to suoh voters st a spealal or regular
electicn the proposition of issuing bonds

in such aggregate amount a8 may de desig-
nated in said petition for the estabdlishing
or enlarging of such hoepital. Y¥Yhenever any
suoch propositicn shall beoceive a majority of
the votes of the qualified property tax
peyesrs voting at sueh elegtion, said gommisas-
ioners oourt shall estadlish and maintain

such hospital and shall have the following.
powera:

*"1. To purchase and lsase real pro-
perty therefor, or soguire such real pro-
perty, sn’ esasements therein, by condemnation
proceedings. ]

“2. To purchase or eredt all necessary
buildings, zake all necessary improvements
and repairs and alter any existing dulldings,
for the use of sald hospital. The plans for such
ereetien, alteration, or repair shesll Bérst de
approved by the State Health Officer, if his
approval is requested by the zaid commissioners
eourt. _

"S. To cause to be assessed, levied and
etllected, such taxes upon the real and personel
property owned im the county as {t shall deen
Regessary to provids the funds for the main-
tenanoe thereof, and for all other necessary
expenditures therefor, '

4. To issue oounty donds to previde
funds for the sstablishing, enlarging and
" equipping of said hospital and for all other
negessary permanent improvements in connection
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therewith; to do all other thiﬁss'that nay
be required dy law in order to render said
bonds valid.

"S. To appoint a board of managsers
for said hospital,

"6, To aocept and hold in trust for the
eounty, any grant or devise of lend, or any
gift or bequest of money or other personal
property or any donation to be applid, prinei-
pal or income or both, for the tenefit of said
hospital, and apply the same in acoordance
with the terms of the gift. (Aots 1913, P. 71)"

The above statute is the only statutory authori-
ty of a Commissioners® Court of a county to build hoa-
pitals for the eare and treatment of perscns suffering
from 1llness and disease, except Artiole 4492, Revised
Civil Statutes of 1925, umder whioh Article you advise
that your county cannot qualiry.

 Your attention is called to that portion of
Artiocle 4478 reading as follows!:

"Whenever any suoh proposition shall
receive a majority of the votes of the
qualified property tax paysrs voting at
such election, said oommissioners sourt shall
estadlish and maintain such hospital and shall
have the following powers:®

After such words appears mumerically the sixth
paragraph, as is hereindefore set out. The sixth para-
graph i3

*"To acoept and hold in trust for the
ecounty, any grant or devise of land, or
any gift or bequest of money or other personal
property or any donation to be applied, prin-
oigal or inocome or bdothy for the benefrit of
said hospital, and apply the same in sccor-
denoe with the terms of the gift."
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The language of the Artiscle olesarly ané 4n-
equivooally provides that the sommissioners' court shall:

"Hold in trust for the oounty, any
grant or devise of 1ind, or any gift or

bequest of money or other personal pro-
perty of any donatiom to be applied....”

: It has lons been annocunoced in Texas that ocomniss-
fioners courts are eourts of limited jurisdietion without
any powersg exsept such as are expressly oconferred. Kl
FPaso vs, Elam, 108 SW 2nd, 393; Howard vs. Benderson
Ccunty, 116 SW 2nd 479; BIll @ounty vs, Bryant and Huff-
man, 264 SW 5203 Comnmissioners' Court vs. Tallace, 154

SW 2nd 535.

In the last oase oited in suprort of this pro-
position Judge Pierson, speaking for the Supreme Court
approved en: confirmed the holding of {he Court of civil
Appeals on this proposition, reported in 281 SW 573. 1In
the Court of Civil appeals oase, Judge Barous of the
¥aco Court said:

*"The Conmissicners'! Court is a
preature of the state Conatitutién and
{ts povers are limited and controlled
by the Constitution snd the lawas as
passed by the Legislature.”

The failure of the Comstitutlon to prohivit
sounties from issuing bonds for eonstruction and main-
tonance of hospital left open tc the Legislature the
power to establish such hospitals. The Legislature has
exereised this power By the ensctment of the herein-
before quoted Artiole 4478, The Comnissioners' Court,
having no powsr exoept that specially conferred dy the
Constitution and statutes passed pursuant thereto,
would have RO power %0 enter into any eontraot for the
building and maintenance eof a hospital, the title te
whioh would dbs held in any menmer contrary to the prin-
oipel provisions of Artiele 4478.

You are respectfully advised that in the
opinion of this department, the first question propounded
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by you and hereinbefore set out must be answered im the
negative. Having 30 answered the rirst question, it is
unneoessary to dispose of the second question.

Trusting that the foregoing answers your in-
quiry, I am

Yours respeotrnlly

AT? CRNYY GYNERAL O" TEXAS

Ry

LASAW
APPROVED:

ATTORNZY GENERAL OF TEXAS ™\




